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PREFACE

The Standard Professional Services Contract has been prepared for use by Employers when they

engage firs or individuals (Service Providers) for the performance of knowledge-based expertise
- provided on the basis of trust. '

This do&u?ﬁéﬁf"is intended to be used with the procurement documents prepared in accordance with the
provisions of SANS 10403: Formatting and Compilation of Construction Procurement Documents
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GENERAL CONDITIONS OF CONTRACT

DEFINITIONS

In the Contract, the following words and expressions shall have the meanings indicated, except
where the context otherwise requires. Defined terms and words are signified in the text of the

antract by the use of capital initial ietters.

o i1

The Contract signed by the Parties and of which these General Conditions of Contract form
Contract Data - C e S : :
Specific data, which together with these General Conditions of Contract, collectively describe
the risks, liabilities and obligations of the contracting Parties and the procedures for the
administration of the Contract.

Contract Price : . o S :
The price to be paid for the performance of the Services in accordance with the Pricing Data.

Day -
A calendar day,

Defect

A part of the Services, as performed, which does not comply with the requirements of the Contract.

Deliverable ' S : : .
Any measurable, tangible, verifiable outcome, result or item that must be produced or
completed; - . , . S .

The contracting party named in the Contract who employs the Service Provider.

Force Majeure

An event which is beyond the reasonable control of a Party and which makes a Party's
performance of its obligations under the Contract impossible or so impractical as to be
considered impossible under the circumstances.

Key Persons
Persons who are named as such in the Contract Data who will be engaged in the performance

of the Services.

Others
Persons or organisations who are not the Employer, the Service Provider or any employee,
Subcontractor, or supplier of the Service Provider.

-Parties

The Employer and the Service Provider.

Period of Performance
The period within which the Services are to be performed and completed.




Personnel - _ ] :
Persons hired by the Service Provider as employees and assigned fo the performance of the
Services or any part thereof.

Personnel Schedule .
A schedule naming all Personnel and Key Persons.

Pricing Data- - S : . e ‘ . R
Data that establishes the criteria and assumptions that were taken into account when
developing the Contract Price and the record of the components that make up the Contract Price.

- Project, . e
The project named in the Contract Data for which the Services are to be provided.

Scope of Work .
The document which defines the Employers objectives and requirements and specifies the

Services which must, or may, be provided under the Contract. -
Service Provider‘ . :
The contracting party named in the Contract Data who is employed by the Employer to perform

the Services described in the Contract, and legal successors to the Service Provider and legally
permitted assignees. :

Services
The work to be performed by the Service Provider pursuant to the Contract as described in the
Scope of Work.

Subconfractor - ; : .
A person or body corporate who enters into a subcontract with the Service Provider to perform
part of the Services.

2. INTERPRETATION

-

2.1 Unless inconsistent with the context, an expression which denotes:

a) any gender includes the other genders; '
b) a natural person includes a juristic person and vice versa;

- ¢)the sihgular includes the plural and viée versa. -

2.2 If there is any conflict between the' provisions of these General Conditions of Contract and the
Contract Data, the provisions of the Contract Data shall prevail. '

23 The dlause headings shall not limit, alter or affect the rﬁeaning of the Conffact.

3. GENERAL
3.1 Governing law

Law governing the Contract shall be the law of the Republic of South Africa.
3.2 Change in legisiation

If after the commencement of the Contract, the cost or duration of the Services is altered as a
result of changes in, or additions to, any statute, regulation or bye-law, or the requirements of
any authority having jurisdiction over any matter in respect of the Project, then the Contract
Price and time for completion shall be adjusted in order to reflect the impact of those changes,
provided that, within 14 Days of first having become aware of the change, the Service Provider )
furnished the Employer with detailed justification for the adjustment to the Contract Price or

Period of Performance (or both). /
A Q
<y |
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3.3 " Language
3.3.1 The Iaﬁgdage of the Cohtract and of all corﬁmunications be;c\Neeh the Parties shalt b.e English.

3.3.2 Al reports, recommendations and reports prepared by the Service Provider under the Contract
shall be in English. 7. = , .

3.4  Notices

3.4.1 Any notice, request, consent, approvals or other communication made between the Parties
pursuant to the Contract shall be in writing and forwarded to the address specified in the
- Contract Data. Such communication shall be deemed to have been made when delivered in
person to an authorized representative of the Party to whom the communication is addressed,
or one week after having been sent by registered post, or unless otherwise indicated in the
. Contract Data, when sent by e-mail or facsimile to such Party

34.2 ° A Party may change:ité -addréss for fécéipt of comimuriications by giving the othér Party 30
Days advance notice of such change.

( ;L] 3.5 " Location
The Services shall be performed at such locations as are specified in the Contract Data, and
where the location of a particular task is not so specified, at such iocations as the Employer
. may approve.

3.6 Publicity and publication
Unless otherwise stated in the Contract Data, the Service Provider shall not release public or
media statements or publish material related to the Services or Project within two (2) years of
completion of the Services without the written approval of the Employer, which approval by the
Employer shall not be unreasonably withheld.

3.7 Confidentiality
Both parﬁes shall keep all sensitive information obtained by them in the context of the Contract
confidential and shall not divulge it without the written approval of the other Party.

38  Variations
3.8.1 The Employer may, without changing the objectives or fundamental scope of the Contract,
order variations to the Services in writing or may request the Service Provider to submit
- proposals, including the time and cost implications, for variations to the Services.
. 3.8.2 The reasonable cost of preparation and submission of such proposals and the incorporation
into the Contract of any variations to the Services ordered by the Employer, including any
change in the Contract Price, shal! be agreed between the Service Provider and the Employer.

383 Where a variation is necessitated by default or breach of Contract by the Service Provider, any
additional cost attributable to such variation shall be borne by the Service Provider.

3.9 . Sole agreement
The Contract constitutes the sole agreement between the Parties for the performance of the

Services and any representation not contained therein shall not be of any force or effect. No
-amendments wili be of any force or effect unless reduced to writing and signed by both Parties.

el ‘e
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310 Indemnification

The Service Provider shall, at his own expense, indemnify, protect and defend the Employer, its
agents and employees, from and against ali actions, claims, josses and damage arising from
any negligent act or omission by the Service Provider in the performance of the Services,
including any violation of legal provisions, or rights of others, in respect of patents, trade marks
and other forms of intellectual property such as copyrights.

3.1 Penalty

3.11.1 . If due to his negligence, or for reasons within his control, the Service Provider does not perform

= - . the Services within the Period of Performance, the Employer shall without prejudice to his other
remedies under the Contract or in law, be entitied to levy a penalty for every Day or part
thereof, which shail elapse between the end of the period specified for performance, or an
extended Period of Performance, and the actual date of completion, at the rate and up to the
maximum amount stated in the Contract Data. :

3112 i 'thé Employer has become éntitied to the maximum penalty amount referred to in 3.11.1, he
may after giving notice to the Service Provider:

a) terminate the Contract

b) complete the Services at the Service Provider's cost.
3.12 Equipment and materials furnished by the Employer

3.12.1  Equipment and materials made available to the Service Provider by the Employer, or
purchased by the Service Provider with funds provided by the Employer for the performance of
the Services shall be the property of the Employer and shall be marked accordingly. Upon
“termination or expiration of the Contract, the Service Provider shall make available to the
Employer ‘an inventory of such equipment and materials and shall dispose of them in
accordance with the Employer’s instructions.

3.12.2  The Service Provider shall, at his own expense, insure the equipment and materials referred to
in 3.12,1 for their full replacement value.

3.13 llegal and impassible requirements

The Service Provider shall notify the Employer immediately, on becoming aware that the
Contract requ@re_s him to undertake anything which is illegal or impossible.

“344 Programme

3.14.1 _ The Service Provider shall, within the time period set out in the Contract Data, submit to the
Employer a programme for the performance of the Services which shall, inter alia, include:

a)  the order and timing of operations by the Service Provider and any actions required of
the E_mp!oyer and Others;

b} . the dates by which the Service Provider plans to complete work needed to allow the
Employer and Others to undertake work required of them; and

c) other information as required in terms of the Scope of Work or Contract Data.
3.14.2  The Employer may, during the course of the Contract, request the Service Provider to amend

the programme. Where this is not practicable, the Service Provider shall advise the Employer
- accordingly and advise him of alternative measures, if any, which might be taken.
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3.14.3

4.1

4.1.1

4.2

4.3

4.3.1

4.3.2

4.4

4.5

4.6

The Service Provider shalt regularly update the programme to reflect actual progress to date
and expected future progress. :

EMPLOYER'S OBLIGATIONS
Information
The Employer shall timeously provide fo the Service Provider, free of cost, all available

information and data in the Employers possession which may be required for the performance
of the Services.

- The Employer shalt prbvfde the -'S'ervice Provider with reasonable éssistance required in .

obtaining other relevant information that the latter may require in order to perform the Services.
Decisions

The Employer shall, within a reasonable time, give his decision on any matter properly referred
to him in writing by the Service Provider so as not to delay the performance of Services: '

Assistance

The Employer shall co-operate with the Service Provider and shall not interfere with or ohstruct
the proper performance of the Services. The Employer shall as soon as practicable:

a) authorise the Service Provider to act as his agent insofar as may be necessary for the
performance of the Services;

b) provide all relevant data, information, reports, correspondence and the like, which
become available; : . :

c) procure the Service Provider's ready access to premises, or sites, necessary for the

performance of the Services;

d) assist in the obtaining of all approvals, licénses and permits from state, regional and
municipal authorities having jurisdiction over the Project, unless otherwise stated in the
Contract Data;. "’ oo PP A .

Unless otherwise communicated, the authorised and designated person named in the Contract
Data has complete authority in giving instructions and receiving communications on the
Employer's behalf and interpreting and defining the Employer's policies and requirements in
regard to the Services. S : T

Services of Others

The Employer shall, at his own cost, engage such Others as may be required for the execution
of work not included in the Services, but which is necessary for the completion of the Project.

Notification of material change or defect
The Employer shall immediately advise the Service Provider on becoming aware of:

a) any matter other than a change in Iegislation"which' will materfafly change, or has
changed the Services; or :

b} a material defect or deficiency in the Services.
Issue of instructions
Where the Service Provider is required to administer the work or services of Others, or any

contract or agreement, on behalf of the Employer, then the Employer shall issue instructions
related to such work, services, contract or agreement only through the Service Provider.

A
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47 Payment of Serwce Prowder -

The Employer shall pay the Service Provider the Confract Price in accordance with the
provisions of the Contract:

5. SERVICE PROVIDER’S OBLIGATIONS
31 . General . - . v e o SRR oo
5.1.1  The Service Provider shall perform the Services in accordance with the Scope of Work with ail

- reasonable care, dlllgence and sklll in accordance W|th general]y accepted professional
‘ ‘techmques and standards SR Lo SR L
5.1.2 If the Serwce Prowder is a Jomt venture or consortivm of two or more persons the Serwce
: Provider shall designate one person to act as leader with authority to bind the joint venture or
consortium. Neither the composition nor the constitution of the joint venture or consortium shall
be altered without the prror consent in wrmng of the Employer whlch shail not be unreasonably
withheld. i : Bl . S : : :

a0
)

- 52 Exercise of authority

The Serwce Provider shall have no authority to relieve Others appointed by the Employer to
undertake work or services on the Project of any of their duties, obligations, or responstbilities
under their respective agreements or contracts, unless expressly authorised by the Employer in
response to an appllcatlon by the Service Provider in writing to do so. :

53 Designated represe_ntatlve _'

Unless otherwise communicated the authorised and designated person named in the Contract
Data has complete authority to receive instructions from and give information to the Employer
on behalf of the Service Provider.

5.4 Insurances to be'taléenfi_out by the Service Provider

5.4.1 The Service Provider shall as a minimum and at his own cost take out and maintain in force all
Lo . such insurances asare stipulated in the Contract Data.
542 . _-,_:The Service Prowder shall at the Employers request prowde ewdence {o.the Employer
j'__"showmg that the insurance required in terms of Clause 5.4.1 has been taken out and

i) maintained in force.

- 5.5 ‘Service Provider’s actions requiring Employer’s prior approval

. The Servnce Prowder shall obtaln the Employers prlor approval |n wrltmg before takrng, inter
alia, any of the following actions:

'a) ' appolntlng Subcontractors for the performance of any part of the Services,

b} appointing Key Persons not listed by name in the Contract Data.
¢)  any other action that may be specified in the Contract Data.
5.6 Co-operation with 'Others

If the Serwce Prowder is requnred to perform the Services in co-operation with Others he may
make recommendations to the Employer in respect of the appointment of such Others. The
Service Provider shall, however, only be responsible for his own performance and the
performance of Subcontractors unless otherw:se prowded for : /
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57 Notice of change by Service Provider

On becoming aware of any matter which will materially change or has changed the Services,

the Service Provider shall within 14 Days thereof give notice to the Employer.
. 6. CONFLICTS OF INTEREST

. 61 Service Provider not to benefit from commissions, discounts, etc.

The remuneration ‘of the Service Provider under the Contract shall constitute the Service
- Provider’s sole remuneration in connection with the Contract, or the Services, and the Service
Provider shall not accept for his own benefit any trade: commission, discount, or similar
payment in connection. with activities pursuant to the Contract, or in the discharge of his
obligations under the Contract, and shall use his best efforts to ensure that the Personnel, any
-Subcontractors, and agents of either of them shall, similarly, not receive any additional

_remuneration. .- - -

62  Royalties and the like

o
L

The Service Provider shall not have the benefit, whether directly or indirectly, of any royalty or

of any gratuity or commission in respect of any patented or protected article or process used in

or for the purposes of the Contract, or Project, unless so agreed by the Employer in writing,

6.3 Independence

‘ S as compromising his independence of judgement, or that of Subcontractors or Personnel.

The Service Provider shall refrain from entering into any felationship which could be perceived

7. " SERVICE PROVIDER’S PERSONNEL
! 7.1 Genéral- .
| R
AN The Service Provider shall employ and provide all qualified and experienced Personnel

required to perform the Services.

71.2 Where required in terms of the Contract, rthe Service Provider shall provide Key Pefsons as
listed in the Contract Data to perform specific duties. If at any time, a particular Key Person

cannot be made available, the Service Provider may.engage a replacement who is equally or

better -qualified to perform the stated duty, subject to the Employer’s approval, which approvai

shall not be unreasonably withheld,

7.1.3 Where the fees for the Services are time-based, the fee payable for a person provided as a
replacement to a named Key Person shall not exceed that which would have been payable to

- the person replaced.

7.1.4 The Service Provider shéll bear all additional costs arising out of or incidental to replacement of

. Personnel, except where such replacement is otherwise provided for in the Contract.

7.1.5 The Service Provider shall take all measures necessary and shal provide all materials and

equipment necessary to enable Personnel to perform their duties in an efficient manner.

7.2 Provision of Personnel in terms of a Personnel Schedule

7.2.1 The Service Provider shall, where required in terms of the Contract Data, provide appropriate
Personnel for such time periods as required in terms of the Contract and enter all data
pertaining to Personnel including titles, job descriptions, qualifications and estimated periods of

engagement on the performance of the Services in the Personnel Schedule.

- 236630 Standard Professional Services Contract ammended
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7.2.2 Where the Service Provider proposes to utilise a person not named in the Personnel Schedule,
he shall submit the name, relevant qualifications and experience of the proposed replacement
person to the Employer for approval. Shoutd the Employer not object in writing within 10 Days
of receipt.of such notification, the replacement shall. be deemed to have been approved by the
Employer

7.2.3 The Servrces shall be performed by the Personnel listed in the Personne! Schedule for the
' periods of time indicated therein. The Service Provider may, subject to the approval of the
Employer, make such adjustments to the data provided in terms of Clause 7.2.1 above as may

be appropriate: to ensure the- efficient performance of the Services,. provided that the
adjustments W|Il not cause payments to exceed any I|m|t placed on the Contract Price. :

7.2.4 The Ser\nce Provrder shali |f reqmred in terms of Clause 7 2 1
a) forward to the Employer for approval W|thm 15 Days of the award of the Contract the':

Personnel Schedule and a timetable for the placement of Personnel.

b)  inform the Employer of the date of commencement and departure of each member of
Personnel during the course of the Project.

c) submit to the Employer for his approval a tlmely request for any proposed change to -
Personnel, or tlmetables . ‘
8. COMMENCEMENT, COMPLETION, MODIFtCATION, SUSPENSION AND TERMINATION

8.1 Commencement of Services

" The Service Prowder shall commence the performance of the Serwces within the perlod stated
in the Contract Data.

8.2 Completlon

8.2.1 Unless terminated in terms of the Contract, or otherwise specified in the Contract Data, the
) Contract shall be concluded when.the Service Provider has completed all Deliverables in.
accordance with the Scope of Work... .

8.2.2 -~ The Service Provider may request an extension to the Period of Performance if he is or will be
' delayed in completmg the Contract by any of the followrng causes: S S

a) - addltmnal Serwces ordered by the Employer
b) failure of the Emptoyer to fult' | his obligations under the Contract;

c) " any delay in the performance of the Serwces WhtCh is not due to the Serwce F’rowders .
defauit: :
d)  Force Majeure; or
) suspensmn

8.2.3 The Service Prowder shall W|th|n 14 Days of becomlng aware that a delay may occur or has
- occurred, notify the Employer of his intention to make a request for the extension of the Period
of Performance to which he considers himself entitled and shall within 30 days after the delay

ceases deliver to the Employer full and detailed particulars of the request.

8.24 The Emp]oyer shall within 30 Days of receipt of a detailed request grant such extension to the - -
Period of Performance as may be justified, either prospectively or retrospectively, or inform the
Service Provider that he is not entitled to an extension. Should the Service Provider find the
decision of the Employer to be unacceptable he shall; nevertheless, abide by such decision in ;
the performance of the Services and the matter shall be dealt with as a dispute in terms of f
Clause 12.
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8.3 Force Majeure

8.3.1 The failure of a Party to fulfil any of its obligations under the Contract shalt not be considered to
- be a breach of, or default under, this Contract insofar as such inability arises from an event of
Force Majeure, provided that the Party affected by such an event has taken all reasonable
precautions, due care and reasonable alternative measures in order to meet the terms and

- conditions of this Contract, and has informed the other Party as soon as possible about the

occurrence of such an event. .o - -

- 8.3.2: . In the event that the perfbrmance of the Services has to be suspended on the grounds of Force
R - Majeure, the Period of Performance shall be extended by the extent of the delay plus a

- reasonable period for the resumption of work.

8.3.3‘. Duﬁng the period of ‘h'i.s inébility to perfdr_m the Services as a result of an event of Force
Majeure, the Service Provider shall be entitled to any payment due in terms of the Contract and
shall be reimbursed-for additional costs reasonably and necessarily incurred by him in

_suspending, delaying and re-activating the performance of the Services.
8.4 . Termination

8.4.1 - The Employef may terminate the Contract:

(a) where the Services are no longer required;
(b} where the funding for the Services is no longer available;
{c) if the Service Provider does not remedy a failure in the performance of his obligations

under the Contract within thirty (30) Days after having been notified thereof, or within

any further period as the Employer may have subsequently approved in writing;

(d) if the Service Provider becomes insolvent or liquidated; or

(e) if, as the result of Force Méjeure, the Service Provider is unable to perform a material

portion of the Services for a period of not less than sixty (60) Days; -

e

842 . .The Empioyer Shall gi\;e the Service 'Provid.e"r not lessithan thirty (30) ‘D-as'/é written notice of any

termination made in terms of 8.4.1 (a) or (b).

S

843 ‘ Thé-'.Séfvice. Prov-idér-.- méy 'férmiriate‘ the'Con-tract, by giving not Iéss than thirty (30) Days

written notice to the Employer after the occurrence of any of the following events:

- _l (@ Aif the Efnbloyer fail_é_ fo péy any' monies due to the Service Provider in terms of the

’ Contract and not subject to dispute pursuant to Clause 12 within forty-five (45) Days

s o - after receiving written notice from the Service Provider that such payment is overdue;
or

{b) if, as the result of Force Majeure, the Service Provider is unable to perform a material

~portion of the Services for a period of not less than sixty (60) Days; or

(c) when the Services have been suspended under Clause 8.5 and the period of
. suspension exceeds the period stated in the Contract Data, or it is clear to the Service
Provider that it will be impossible or impractical to resume the suspended Services

before the period of suspension has exceeded the period stated in the Contract Bata;
Or -,— - . - -

-{d) if the Employer is in material breach of a term of the Contract and fails to rectify such
' breach within 30 Days of the receipt of written notice requiring him to do so.

844 Upon termination” of this Contract pursuant to Clauses 8.4.1 or 8.4.3, the Employer shall
' remunerate the Service Provider in terms of the Contract for Services satisfactorily performed
' prior o the effective date of termination and reimburse the Service Provider any reasonable

~ cost incident to the prompt and orderly termination of the Contract, except in the case of

termination pursuant to events {¢} and (d) of Clause 8.4.1.

236650 Standard Professional Services Contract ammended . 9
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85

85.1

8.5.2

8.6

9.1

8.2

9.3

10.

10.1

10.2

10.3
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Should the Service Provider, being an individua! or the last surviving principal of a partnership
or body corporate, die or be prevented by iliness or any other circumstances beyond his control
from performing the obligations implied by the Contract, the Contract shall be terminated
without prejudice to the accrued rights of either Party against the other. .- . e

Suspension s e e
The Employer may temporarily suspend all or part of the Services by notice to the Service

Provider who shall immediately make arrangements to stop the performance of the Services
and minimise further expenditure. I B ST R . :

- When Services are suspended, the Service Provider shall be entitled to pro-rata payment for

the Services carried out and reimbursement of all reasonable cost incident to the prompt and
orderly suspension of the Contract. - - RN -

Rights and liabilities of the Parties

‘Completion, suspension or termination of the Contract shall not prejudice or affect the accrued

rights or liabilities of the Parties.
OWNERSHIP OF DOCUMENTS AND COPYRIGHT

Copyright of all documents prepared by the Service Provider in accordance with the relevant
provisions of the copyright Act (Act 98 of 1978) relating to Project shall be vested in the party
named in the Contract Data. Where copyright is vested in the Service Provider, the Empioyer
shall be entitied to use the documents or copy them only for the purposes for which they are
intended in regard to the Project and need not obtain the Service Provider's permission to copy
for such use. Where copyright is vested in the Employer, the Service Provider shall not be
liable in any way for the use of any of the information other than as originally intended for the
Project and the Employer hereby indemnities the Service Provider against any claim which may
be made against him by any party arising from the use of such documentation for other
purposes. T T S - o

The ownership of data and factual information collected by the Service Provider and paid for by
the Employer shall, after payment by the Employer, lie with the Employer.

The Employer shall have no right to use any documents prepared by the Service Provider
whilst the payment of any fees and expenses due to the Service Provider in terms of the .
Contract is overdue.

SUCCESSION AND ASSIGNMENT

Except as defined in Clause 8.4.4 above, each Party binds itself and its partners, successors,
executors, administrators, assigns and legal representatives to the other Party and to the other
partners, successors, executors, administrators, assigns and legal representatives of the other
Party in respect of all obligations and liabilities of the Contract. '

An assignment shall be valid only if it is a written agreement by which the Service Provider
transfers his rights and obligations under the Contract, or part thereof, to others.

The Service Provider shall not, without the prior written consent of the Emplover, assign the
Contract or any part thereof, or any benefit or interest thereunder, except in the following cases

{a) by a charge in favour of the Service Provider's bankers of any. monies due or to
become due under the Contract; or

{b) by assignment to the Service Provider's insurers of the Service Provider's right to
obtain relief against any other person liable in cases where the insurers have
discharged the Service Provider's loss or liability. o o




10.4

10.5

1.

1.4

11.5

11.6

12.
12.1

12.1.1
12.1.2

12.2

12.2.1

The approval of an assignment by the Employer shall not relieve the Service Provider of his
obligations for the part of the Contract already performed or the part not assigned. .

IIt-he Sérvice Pfovider.hés éssigned his Contract or bart thérebf without authorizétion,ﬂthe
Employer may forthwith terminate the Contract and the third party will have no claim against the
Employer resulting from such termination.

SUBCONTRACTING.

A Service Pfovider méy ndt subcdht}act ény work which hé has the sk'ill.ar.ad competency io
perform, unless otherwise permitted in the Contract Data.

A subcoht:‘act, where pe'rmitted'in terms of the'Cquntract Data, shall be vélid only ifitis a Writtén
agreement by which the Service Provider entrusts performance of a part of the Services to
Others.

The Service Provider shall not subcontract to nor engage a Subcontractor to perform any part ~

of the Services without the prior written authorization of the Employer. The services to be sub-
contracted and the identity of the Subcontractor shall be notified to the Employer. The
Employer shall, within 14 Days of receipt of the notification and a full motivation why such
services are to be subcontracted, notify the Service Provider of his decision, stating reasons,
should he withhold such autherization. If the Service Provider enters into a subcontract with a
Subcontractor without prior approval, the Employer may forthwith terminate the Contract. -

The Employer shall have no 'contractual_ relationships with Subconiractors. However, if a

Subcontractor is found by the Employer to be incompetent, the Employer may request the
Service Provider either to provide a Subcontractor with qualifications and experience
acceptable to the Employer as a replacement; or io resume the performance. of the relevant
part of the Services himself. . ' N : ‘ : T -

The"Service Provider- shall édvise th.e Employer without delay of the variation or termination of
any subcontract for performance of all or part of the Services.

The Service Provider shall be responsible for the acts,.defaults and negligence of
Subcontractors -and their agents or employees in the performance of the Services, as if they
were the acts, defaults or negligence of the Service Provider, his agents or employees.
Approval by the Employer of the subconiracting of any part of the Contract or of the
engagement by the Service Provider of Subcontractors to perform any part of the Services shall
not relieve the Service Provider of any of his obligations under the Contract.

RESOLUTION OF DISPUTES
Settlement .

The Parties shall negotiate In good faith with a view to settling any dispute or claim arising out
of or relating to the Contract and may not initiate any further proceedings until either Party has,
by written notice to the other, declared that such negotiations have failed.

Any dispﬁte or claim érising out of or'rei‘ati_ng to the Contract which-cannot be settied between
the Parties shall in the first instance be referred by the Parties to either mediation or
adjudication as provided for in the Contract Data. : : :

Mediation

If the Contract Data does not provide for dispute resolution by adjudication, not earlier than 14
Days after having advised the other Party, in terms of Clause 12.1, that negotiations in regard
to a dispute have failed, an aggrieved Party may require that the dispute be referred, without
legal representation, to mediation by a single mediator. The mediator shall be selected by
agreement between the Parties, or, failing such agreement, by the person named for this
purpose in the Contract Data. The costs of the mediation shall be borne equally by the Parties.

A
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12.2.2  The mediator shall convene a hearing of the Parties and may hold separate discussions with
any Party and shall assist the Parties in reaching a mutually acceptable settlement of their
differences through means of reconciliation, interpretation, clarification, suggestion and advice.

The Parties shall record such agreement in writing .and thereafter they shall be bound by such

agreement

1223 The mediator is authorised to end the mediation process whenever in his opinion further efforts
at mediation would not contribute to a resolution of the dispute between the Parties.

12.2.4 I either Party is dissatisfi ed with the opinion expressed by the mediator or should the mediation -

fail, then such Party may require that the dispute be referred to arbitration or litigation in a
: competent civil court, as prowded for in the Contract Data.

12.3 Ad;udlcatlon

12.3.1 If the Contract Data does not provide for dispute resolution by mediation, an aggrieved Party

may refer the dispute to adjudication. Adjudication shall be in accordance W|th the iatest edltlon

of the separately publtshed CIDS Adjudlcatlon Procedures

12.3.2 The adjudlcator shall be appointed in terms of the Adjudlcator’s Agreement bound in the

Construction Industry Development Board's Adjudlcatlon Procedure

12.3.3  The Adjudicator shall be any person agreed to by the parties or, failing such agreement, shall
be nominated by the person named in the Contract Data. The Adjudicator shall be appointed in
accordance with the Adjudicator's Agreement contained in the CiDB Adjudication Procedure

1234 Ifa Party is dissatisfied with the decision of the Adjudlcator the Party may give the other Party
notice of dissatisfaction within 28 Days of the receipt of that decision and refer the dispute to-

arbitration or litigation in a competent civil court as provided for in the Contract Data. ¥f no

notice of dissatisfaction is gwen withinthe specn‘" ied time, the demsmn shalt be fi nat and blndlng

on the Partres
12.4 Arbitration

12.4.1 - Arbitration, where provided for in the Contract Data, shall be by a singte arbitrator -in

accordance with the provisions of the Arbitration Act of 1965 as amended and shall be
conducted in accordance with such procedure as may be agreed between the Parties or, failing -

such agreement, in accordance with the Rules for the Conduct of Arbitrations publlshed by the
Association or Arbitrators current at the date the arbitrator is appointed. :

1242  The arbitrator shall be mutually agreed upon or, failing agreement, to be nomlnated by the
person named in the Contract Data.

13. LIABILITY
13.1 Liability of the Service Provider'-

13.1.1 The Service Provider shall be liable to the Empioyer arising out of or in connectlon with the
Contract if a breach of Clause 5 1 is established against him. ‘

13.1.2 The Service Provider shall correct a Defect on becoming awére of it. If the Service Provider

does not correct a Defect within a reasonable time stated in a notification and the Defect arose
from a failure of the Service Provider to comply with his obligation to provide the Services, the
Service. Provider shall pay fo the Employer the amount which the latter assesses as being the

the Contract Data, if any.

cost of having such Defect corrected by Others.
13.1.3  All persons in a joint venture or consortium shall be jointly and severa!ly llable to the Employ
in terms of this Contract and shall carry mdlwdualiy the mtnimum levels of insurance stated in

236650 Standard Professicnal Services Contract ammended . -1 - - 12
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- 13.2

133

134

13.5

13.5.1

13.5.2

13.5.3

13.6

13.7

13.7.1

Liabifity of the Employer :

The Employer shall be hable to the Serwce Provider arrsmg out of orin connectron with the
Contract if a breach of an cbligation -of his in terms of the Contract is established. The Service

. Provider shall have no separate delictual right of action against the Employer.

’ Compensatlon

fitis estabhshed that gither Party is hable to the other, compensatlon shall be payabte only on

thefollowmg terms - G ST Ce ol
E (a)' Compensat1on shall be hmlted to the amount of reasonably foreseeable loss and
damage suffered as.a resuli of the breach.
“b) " In any event, the amount of compensation will be limited to the amount specified in
Clause 13. 5 e . :

D_uration of Liability NS

Notwithstanding the terms of the Prescription Act No. 68 of 1969 (as amended) or any other
applicable statute of limitation neither the Employer nor the Service Provider shall be held liable
for any loss or damage resulting from any occurrence unless a claim is formally made within
the period stated in the Contract Data or, where no such period is stated, within a penod of
three years from the date of termlnatlon or completion of the Contract

Limit of Compensation

Unless otherwise indicated in the Contract Data, the maximum amount of compensation

payable by either Party to the other in respect of liability under the Contract is hmlted to

a) the sum msured in terms of 5.4 in respect of insurable e'vents; and

b) the sum stated in the Contract Data or, where no such amount is stated, to an amount
equal to twice the amount of fees payable to the Service Provider under the Contract,
excluding reimbursement and expenses for items other than salanes of Personnel in
respect of non- msurable events e S Co : ‘

-Each Party agrees to waive aII clalms agalnst the other msofar as the aggregate of

compensation wh;ch mrght othenmse be payable exceeds the aforesald maximum amount
payable, -~ .o : ; . o

If either Party makes a claim for compensation against the other Party and this is not
established, the claimant shall reimburse the other for his reasonable costs incurred as a result
of the claim or if proceedings are initiated in terms of Clause 12 for such costs as may be
awarded. .

indemnity by the Employer

Unless otherwise indicated in the Contract Data, the Employer shall indemnify the Service
Provider against all claims by third parties which arise out of or in connection with the
performance of the Services save to the extent that such claims do not in the aggregate exceed
the limit of compensation in Clause 13.5, if applicable, or are covered by the insurances
arranged under the terms of Clause 54.

Exceptions

Clauses 13.5 and 13.6 shall not apply to claims arising from deliberate misconduct.

1
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13.7.2  The Service Provider shall have no liability whatsoever for actions, claims, losses or damages
occasioned by:

-a) the Employer omitting to act on any recommendation, or overriding any act, decision or
recommendation, of the Service Provider, or requiring the Service Provider to
implement a decision or recommendation with which the Service Provider disagrees or
on which he expresses a serious reservation; or '

| . b) the improper execution of the Service Provider's instructions by agents, employees or
_ .. independent contractors of the Employer. '

14. REMUNERATION AND REIMBURSEMENT OF SERVICE PROVIDER

The Erﬁplbyér shall réfﬁ'u'ne'fété and réirﬁbufée'the Service Provider for the performance of the
Services as set out in the Pricing Data. If not otherwise stated in the Pricing Data, the following
shall apply: - ; ) )

14.1 The Service Providér shall be entitled to render interim monthly accounts for fees and
_ reimbursements throughout the duration of the Contract. Interim amounts of lump sum fees due _
0 shall be based on progress. Co R

14.2 Amounts due to the Service Provider shall be paid by the Employer within thirty (30) Days of
receipt by him of the relevant invoices. If the Service Provider does not receive payment by the
due date, he shall be entitled to charge interest on the unpaid amount, which is payable by the
Employer, at the prime interest rate charged by his bank and certified by such bank, plus 2%

. per annum, and calculated from the due date of payment.

143 If any item or part of an item in an invoice submitted by the Service Provider is disputed by the

- Employer, the latter shall, before the due date of payment, give notice thereof with reasons to

the Service Provider, but shall not delay payment of the balance of the invoice. Clause 14.2

- shall apply to disputed. amounts which are finally determined to be payable to the Service
Provider. .

14.4 In respect of Services charged for on a time basis and all other reimbursable expenses the

Service Provider shall maintain records in support of such charges and expenses for a period

_ of twenty four months after the completion or termination of the Contract. Within this period the

i Employer may, on not less than 14 Days notice, require that a reputable and independent firm

e ~ of accountants, nominated by him at his expense, audit any claims made by the Service

 Provider for time charges and expenses by attending during normal working hours at the office
where the records are maintained.

- 15, AMOUNTS DUE TO THE EMPLOYER ©

Amolnts due to the Employer shall be paid by the Service Provider within thirty (30) Days of
recelpt by him of the relevant invoices. If the Employer does not receive payment by the due
date, he shall be entitled to charge interest on the unpaid amount, which is payable by the
Service Provider, at the rate stated in the Contract Data, calculated from the due date for
payment.

" 236650 Standard Professional Services Contract ammended




CONTRACT DATA

The Conditions of Contract are the Sfandard Professional Services Contract (September 2005) publlshed
by the Construction lndustry Development Board

Each item of data given below is cross- referenced to the cleuse in the Condltlons of Contract to which it
mainly applies.

Part 1: Data pre\rided by the Employer

Clause - ‘
The Empioyer is the Setsoto l_ocal Mumcnpahty
34and4.3.2 . The authorised and des;gnated representatwe of the Employer is:
o Name. Mr B Tleru / K Mudzamiri
The address for receipt of communications ie:
Telephone : 051-933 9304
Facsimile
E-mail . _bileru@setsoto.co.za
Address
1 | The Project is Construction of Bus Route in Megheleng.
1 - - 1 The Per:od of Performance is 01/10/10 ~ 31/06[11 C
3.4.1 Commumcatlons by e-mail / facsimile is permltted '
3.5 - .| The Iocatton for the performance of the Project is Lekhulong Street
3.6 . The Service Prowder may . not release pubhc or media statements or publlsh o
matena! related to the Services or Project under any circumstances.
314 . The programme shall be submitted within 14 days of the award of the Confract.
4.3.1”(d) 7 The éervice ProQider is not required to assist in the obtaining of approvals, Ilcenees
and permits from the state, regional and municipal authorities having jurisdiction
over the Project.” . .
5.4.1 The Service Provider is required to provide professional indemnity cover as set out
: in the Professional indemnity Schedule.
The Service Provider is required to provided the following insurances:
1. Insurance against Professional indemnity '
Cover is: R50 000 000
Period of cover:  Until 31 August 2011
5.5 The Service Provider is required to obtain the Employer's prior approval in writing
before advancing to next stage.
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Clause

8.1

8.4.3(c)
91 -
11.1

121

1221123

12.2.1

13.4

13.5.1

186
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| The Service Provider is to commence the performance of the Services within

14 days of date that the Contract becomes effective.
The penod of suspensuon under clause 8 Sis not to exceed 1 month.
Copynght of documents prepared for the PI’OjeCt shall be vested w1th the Employer.

A Service Provider may subcontract any work which he has the skill and
competency o perform, :- : : .

Interim settlement of disputes is to be by mediation.
Final eeﬂiement is by litigation

in the event that the partres fa:l to agree on a medlator the mediator is nominated
by CESA. . . : . . . . .

Neither the Employer nor the Service Provider is liable for any loss or damage
resulting from any occurrence unless a claim is formally made within 3 months from
the date of termination or completien of the Contract.

The maximum amount of compensation payable by either Party to the other in
respect of fiability under the Contract is limited to two times the professional fees.

The interest rate will be prime interest rate of the Employers bank at the time that
the amount is due.




Clause

1

5.3

,A,—

5.5
712
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Part 2 : Data provided by the Service Provider

The Service Provider is KV3 ENGINEERS............... verarerat
Address ;. PO BOX 38157, LANGENHOVEN PARK, 9330

Telephone : 051410 8700 -
Facsimile : _051-4460540 °

The authorised and designatéd representative of the Service Provider is:

‘| Name  ':' GCJDENECKER =

The address for receipt of communications is:

Telephone : _051-410 8700

Facsimile . : 051 -446 0540

Address  : 6 CP HOOGENHOUT STREET, LANGENHOVEN PARK
The Period of Performance is between September 2010 and June 2011

The Key Persons and their jobs / functions in relation to the services are:

Name o Specific duties
CJ de Necker Project L.eader/ Design Engineer
S Mggwashu Site supervision




